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ELECTORAL DISTRIBUTION ACT 1947, REPEAL 
Declaration of Law by Full Court of the Supreme Court - Motion 

HON GEORGE CASH (North Metropolitan) [8.20 pm]:  I move -  

That the Leader of the House advise this House within 14 days or on the first sitting date thereafter if 
the House is not then sitting - 

(a) whether the Attorney General will commence proceedings seeking a declaration of law by the 
Full Court of the Supreme Court on the following questions - 

(i) Is it lawful for the Clerk of the Parliaments to present to the Governor for Her 
Majesty’s assent a Bill to Repeal the Electoral Distribution Act 1947 unless the 
second and third readings of such Bill shall have been passed with the concurrence of 
an absolute majority of the whole number of Members for the time being of the 
Legislative Council and the Legislative Assembly respectively? 

(ii) Is it lawful for the Clerk of the Parliaments to present to the Governor for Her 
Majesty’s assent a Bill which enacts an electoral distribution scheme which replaces 
or substitutes for the scheme in the Electoral Distribution Act 1947 following or in 
conjunction with repeal of the Electoral Distribution Act 1947 unless the second and 
third readings of such Bills shall have been passed with the concurrence of an 
absolute majority of the whole number of Members for the time being of the 
Legislative Council and the Legislative Assembly respectively? 

(b) if the Attorney General will commence such proceedings, the date on which he will instigate 
the issuing of the originating summons and the arrangements he will make for the adequate 
and proper argument of the questions. 

I appreciate the time that the Leader of the House has afforded this afternoon to enable this motion to be 
discussed.  As I understand it, the Leader of the House has been given some commitment on time and, as I have 
already said, I will endeavour to take the least amount of time possible.  In fact, in certain cases, if the Leader of 
the House agrees, I will have material incorporated so that we can save even more time.  

Hon Tom Stephens:  You can have your whole speech incorporated in Hansard if you like. 

Hon Kim Chance:  He did offer. 

Hon GEORGE CASH:  The minister should not tempt me.  I intend to discuss the lawful capacity and ability of 
an Australian Parliament, in particular the Parliament of Western Australia, to impose upon itself legislative 
procedures proscribing the manner and form in which it may validly enact, amend or repeal legislation and the 
effect on legislation when the Parliament fails to have regard for and follow proper procedural requirements to 
give lawful effect to legitimate manner and form provisions in legislation.   

When I refer to manner and form provisions, I am referring to those special provisions which entrench 
procedural requirements that are binding on the Parliament, which require the Parliament to recognise and 
observe a fetter on its legislative capacity or power, and which require Parliament to adopt a legislative 
procedure consistent with the manner and form requirements expressly provided for by a particular Act or when 
a legislative procedure is caught by law respecting the constitution, powers and procedure of the Parliament.  
These restrictive procedures prevent a Parliament from validly amending, varying or repealing legislation unless 
the manner and form requirement is complied with.   

Manner and form provisions are included in legislation when the Parliament considers that any amendment, 
variation or repeal of legislation is a matter of such significant importance or so fundamental to the State that, to 
avoid manipulation or other undesirable practices, it should be the subject of special provisions which, if not 
satisfied by the Parliament, would render such amendment, variation or repeal void ab initio for failing to 
achieve the special procedural requirements imposed by statute.  The manner and form that may be prescribed 
for the enactment of legislation are not confined to questions of parliamentary procedure, but relate to the entire 
process of turning a proposed law or Bill into an Act.  Legislation that provides for an absolute majority vote in 
the Legislative Council and the Legislative Assembly will be regarded by the courts as a legitimate manner and 
form requirement.   

On the question of single versus double entrenchment, manner and form provisions may be achieved by either 
single or double entrenchment.  Single entrenchment allows an amendment, variation or repeal of legislation, 
including the particular manner and form provision itself, to be changed with a simple majority and, accordingly, 
is of limited value.  Double entrenchment applies to the method of amending, varying or repealing legislation, 
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including the manner and form provision itself in an Act, and the manner and form in which current or future 
laws are to be amended, varied or repealed.  An example of double entrenchment can be found in section 13 of 
the Electoral Distribution Act 1947, which provides -  

It shall not be lawful to present to the Governor for Her Majesty’s assent any Bill to amend this Act, 
unless the second and third readings of such Bill shall have been passed with the concurrence of an 
absolute majority of the whole number of the members for the time being of the Legislative Council and 
the Legislative Assembly respectively. 

That means that the provisions of the Act and the manner and form provisions cannot be amended, varied or 
repealed without compliance with the mandatory manner and form provisions; namely, in the case of the 
Electoral Distribution Act 1947, any amendment or variation which necessarily includes the repeal of the Act, 
due to the fact that this Act derives from Acts that affect the laws respecting the constitution, powers and 
procedure of the Legislature, must attract an absolute majority of the whole number of members for the time 
being of the Legislative Council and Legislative Assembly respectively.   

Another double entrenched manner and form provision in legislation in Western Australia requires a referendum 
of electors before a Bill is given the royal assent.  In that regard, I cite section 73 of the Constitution Act 1889.  
The phrase “manner and form” derives from the wording of section 5 of the Colonial Laws Validity Act 1865, 
which is described in the long title as an Act to remove doubts as to the validity of colonial laws and which was 
assented to on 29 June 1865.  Section 5 of that Act provides -  

Every Colonial Legislature shall have, and be deemed at all Times to have had full Power within its 
Jurisdiction to establish Courts of Judicature, and to abolish and reconstitute the same, and to alter the 
Constitution thereof, and to make Provision for the Administration of Justice therein; and every 
Representative Legislature shall, in respect to the Colony under its Jurisdiction, have, and be deemed to 
at all Times to have had, full Power to make Laws respecting the Constitution, Powers, and Procedure 
of such Legislature; provided that such Laws shall have been passed in such Manner and Form as may 
from Time to Time be required by any Act of Parliament, Letters Patent, Order in Council, or Colonial 
Law for the Time being in force in the said Colony.   

The key words in section 5 are “to make laws respecting the Constitution, Powers, and Procedure” and “in such 
Manner and Form as may from Time to Time be required”.   

The authority to legislate to require a particular manner and form procedure is derived from the general 
legislative grant of power conferred on the State by the Constitution Act 1889.  That is described in the long title 
as an Act to confer a Constitution on Western Australia and to grant a civil list to Her Majesty; and, in particular, 
section 2 of the 1889 Act and section 6 of the Australia Act 1986, which provided continuity to the provisions of 
section 5 of the Colonial Laws Validity Act 1865 when it was repealed by the Australia Act 1986.   

Section 2 of the Constitution Act 1889 provides -  

(1) There shall be, in place of the Legislative Council now subsisting, a Legislative Council and a 
Legislative Assembly: and it shall be lawful for Her Majesty, by and with the advice and 
consent of the said Council and Assembly, to make laws for the peace, order, and good 
Government of the Colony of Western Australia and its Dependencies: and such Council and 
Assembly shall, subject to the provisions of this Act, have all the powers and functions of the 
now subsisting Legislative Council.   

(2) The Parliament of Western Australia consists of the Queen and the Legislative Council and the 
Legislative Assembly.  

(3) Every Bill, after its passage through the Legislative Council and the Legislative Assembly, 
shall, subject to section 73, be presented to the Governor for assent by or in the name of the 
Queen and shall be of no effect unless it has been duly assented to by or in the name of the 
Queen.   

Following the 1982 Premiers Conference, there was extensive consultation between the Commonwealth and 
State Governments on the residual constitutional links which then existed between Australia and the United 
Kingdom.  In 1985 Western Australia, along with the other States, enacted the Australia Acts (Request) Act 
1985 in which the States, by their respective Acts and in accordance with agreed procedure to satisfy 
constitutional requirements, legislated, firstly, to request the Commonwealth Parliament, pursuant to section 
51(38) of the Commonwealth Constitution, to enact its Australia Act; secondly, to request and consent in 
accordance with constitutional convention to the United Kingdom Parliament enacting its Australia Act; and, 
thirdly, to request and consent to the Commonwealth Parliament in turn requesting and consenting to the United 
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Kingdom Parliament enacting its Australia Act.  The request and consent of the Commonwealth Parliament to 
the Australia Act of the United Kingdom was required by section 4 of the Statute of Westminster.   

The Commonwealth agreed to the State’s request and subsequently passed the Australia Act 1986 and the 
Australia (Request and Consent) Act 1985.  The Australia Act 1986 and the Australia (Request and Consent) Act 
1985 had the effect of terminating any power of the United Kingdom Parliament to make laws having effect as 
part of Australian law.  In particular, the Colonial Laws Validity Act 1865 was repealed in relation to the States.  

Section 1 of the Australia Act 1986 expressly terminates the power of the Parliament of the United Kingdom to 
make laws having effect as part of Australian law, whether as a law of the Commonwealth or a law of a State or 
of a Territory.  Section 6 of the Australia Act 1986 provides - 

Notwithstanding sections 2 and 3(2) above, a law made after the commencement of this Act by the 
Parliament of a State respecting the constitution, powers or procedure of the Parliament of the State 
shall be of no force or effect unless it is made in such manner and form as may from time to time be 
required by a law made by that Parliament, whether made before or after the commencement of this 
Act.  

The key words in section 6 are “respecting the constitution, powers or procedure of the Parliament” and “unless 
it is made in such manner and form”.  

The effect of section 6 was to carry forward the provisions previously part of section 5 of the Colonial Laws 
Validity Act 1865 and to provide for the continuation of the mandatory requirement for the Western Australian 
Parliament and other Australian Parliaments to observe the manner and form procedure requiring any 
amendment, variation or repeal of the law respecting the constitution, powers or procedure of the Parliament.  A 
law respecting the constitution, powers or procedure of the Parliament can be divided into a number of specific 
elements.  A law respecting the constitution of a Parliament will deal with Parliament’s nature, composition and 
mode of appointment; for example, section 6 of the Electoral Distribution Act 1947.  A law respecting the 
powers of a Parliament will deal with Parliament’s own legislative capacity and authority.  

A law respecting the procedure of the Parliament will deal with the particular rules and requirement for the 
passage of valid legislation, such as a need for a Bill to be passed by an absolute majority of the whole numbers 
of the Legislative Council and the Legislative Assembly at the second and third reading stages before the Bill 
can be lawfully presented to the Governor for Her Majesty’s assent.  

Section 6 of the Electoral Distribution Act 1947 is a law affecting the constitution of the Parliament, as it deals 
with the mode of appointing the Parliament in the terms that are expressed in section 6.  Accordingly, any law 
purporting to repeal section 6 of the Electoral Distribution Act 1947 is clearly a law respecting the constitution 
of the Parliament and to be valid it must be passed in accordance with the specified manner and form provision.  

Other authority that can be held to bind the Parliament to observe manner and form provisions includes section 
106 of the Commonwealth of Australia Constitution Act 1901, which provides that the Constitution of each State 
of the Commonwealth shall, subject to this Constitution, continue as at the establishment of the Commonwealth 
or as at the admission or establishment of the State, as the case may be, until altered in accordance with the 
Constitution of the State.  

The second is the principles as outlined by the Privy Council, in the case of The Bribery Commissioner and 
Pedrick v Ranasinghe, (1965) AC 172.  The principles in that case can be stated as being that a Legislature 
whose powers are derived from a written instrument does not have inherent power derived from the mere fact of 
its establishment to pass laws by resolution of a bare majority in disregard of a legal requirement that they be 
passed in a specified manner and form.  Accordingly, the courts have jurisdiction to declare invalid a law passed 
in disregard of a valid manner and form requirement. 

A Legislature has no power to ignore the conditions of law making that are imposed by the instrument that itself 
regulates its power to make laws.   

The third is the reconstitution of a Parliament, in which a Parliament may introduce manner and form 
requirements in legislation providing for a new element in legislative authority, which may consist of different 
elements dealing with different legislation, or Parliament may prescribe the specific elements in which certain 
powers are to reside.  Much has been written on the need to observe manner and form provisions imposed by 
specific mandatory requirements in legislation, respecting the constitution, power or procedure of an Australian 
Parliament and the effect on Parliament of section 5 of the Colonial Laws Validity Act 1865, which is now found 
in section 6 of the Australia Act 1986.  

In an article published in 1989 in the Queensland University Technology Law Journal, Dr Gerard Carney, now 
Associate Professor of Law at Bond University, Queensland, at pages 69 to 95, proposes five prerequisites as a 
convenient methodology by which to analyse in any particular case whether a provision does in law constitute a 
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valid and effective binding manner and form provision, a provision that validly fetters or binds successive 
Parliaments.  I will outline those five areas that Dr Carney discusses.  The first is that the manner and form 
provisions can be contained in any Act of the State Parliament.  Hence, the manner and form provision can be 
found in any Act whether it deals with animals, water pollution or the constitutional power of the State.  
However, as indicated at page 78, the legislation to which the manner and form is directed must be a law 
respecting the constitution, power or procedure of Parliament.  Secondly, the manner and form provisions bind 
only future laws respecting the constitution, power or procedure of the Parliament.  Unless the law is able to be 
characterised as a law respecting the constitution, power or procedure of the Parliament, no challenge can be 
made to the validity of that law under section 6 for non-compliance with a manner and form provision.  At page 
77 he states that examples of laws that satisfy this characterisation test are a law to abolish an upper House, a law 
to add another Chamber or a law to expressly repeal a manner and form provision.  At page 78 he says that a law 
that expressly repeals a valid manner and form provision is clearly a law respecting the powers and procedure of 
the Parliament.  Thirdly, only mandatory manner and form requirements are binding.  A law challenged under 
section 6 is only invalid if it has failed to comply with one or more mandatory requirements of a manner and 
form provision.  This is illustrated by the decision of the High Court in Clayton v Heffron (1960-61) 105 CLR 
214, which concerned an attempt by members of the Legislative Council of New South Wales to prevent a Bill 
to abolish that House being submitted to a referendum pursuant to section 5B of the Constitution Act 1902, 
NSW, as indicated at page 79.  Fourthly, manner and form requirements must relate to the legislative process.  
Fifthly, manner and form requirements must not purport to abdicate legislative power.  This requirement relates 
to the nature of the manner and form provision itself.  A distinction must be drawn between a manner and form 
provision that regulates the procedure by which further legislation is enacted - that is, the law-making process - 
and a provision that purports to deprive Parliament of the power of law making.  That is at page 82.  It is also 
convenient to see the comments of King CJ in West Lakes Ltd v South Australia (1980) 25 SASR 397. 

A number of celebrated legal cases in Australia and overseas have considered the question of manner and form 
provisions as they apply to the Legislature.  The following excerpts from these judgments confirm that the courts 
will not condone the intentional or unintentional disregard of valid manner and form requirements involving 
laws respecting the constitution, power and procedure of the Legislature.  At this point, as I indicated to the 
Leader of the House, if I am granted leave, I am happy to have the excerpts from those cases incorporated in 
Hansard.  I seek leave accordingly. 

The following material was incorporated by leave of the House - 

McCawley v The King (1920) AC 691 
This case dealt with Section 6 of the Industrial Arbitration Act 1916 (Qld) and the manner and form in 
which The Legislature of Queensland was empowered to vary the tenure of Judicial office. 

The case went on appeal to the Privy Council by special leave from a judgement of the High Court of 
Australia dated September 27, 1918, which affirmed by a majority of four judges to three a judgment, 
dated August 22, 1918, of the Full Court of Queensland, giving judgment of ouster against the appellant 
upon an information of quo warranto exhibited against him by certain relators, to show by what 
authority he claimed to be a judge of the Supreme Court of Queensland. 

The judgment of the Privy Council was delivered on March 8, 1920 by Lord Birkenhead.  The 
following comments relevant to compliance with manner and form requirements were made as part of 
the judgement: 

Per Lord Birkenhead @ p703 
“The first point which requires consideration depends upon the distinction between 
constitutions the terms of which may be modified or repealed with no other formality than is 
necessary in the case of other legislation, and constitutions which can only be altered with 
some special formality, and in some cases by a specially convened assembly. 

The difference of view, which has been the subject of careful analysis by writers upon the 
subject of constitutional law, may be traced mainly to the spirit and genius of the nation in 
which a particular constitution has its birth.  Some communities, and notably Great Britain, 
have not in the framing of constitutions felt it necessary, or thought it useful, to shackle the 
complete independence of their successors.  They have shrunk from the assumption that a 
degree of wisdom and foresight has been conceded to their generation which will be, or may 
be, wanting to their successors, in spite of the fact that those successors will possess more 
experience of the circumstances and necessities amid which their lives are lived.  Those 
constitution framers who have adopted the other view must be supposed to have believed that 
certainty and stability were in such a matter the supreme desiderata.  Giving effect to this 
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belief, they have created obstacles of varying difficulty in the path of those who would lay rash 
hands upon the ark of the constitution.” 

Per Lord Birkenhead @ p.712 
“We observe, therefore, the Legislature in this isolated instance carefully selecting one special 
and individual case in which limitations are imposed upon the power of the Parliament of 
Queensland to express and carry out its purpose in the ordinary way, by a bare majority.” 

Attorney General for New South Wales v Trethowan (1931) 44 CLR 394 
This case dealt with Section 7A of the Constitution Act 1902 NSW and the manner and form required 
to be followed by the Legislative Council of New South Wales in considering the repeal of Section 7A. 

The case went on appeal to the High Court of Australia from the Supreme Court of New South Wales 
(Full Court):  Trethowan v Peden (1930) 31 SR (NSW) 183. 

The following comments relevant to compliance with manner and form requirements were made as part 
of the judgement: 

Maughan, KC as part of the submission for the respondents @ p.407 - 408 
“There is no rule that one colonial Parliament cannot bind another, and no authority or 
principle to support such a rule.  Although one Parliament cannot make a law which is 
unrepealable, it can define the manner and form in which the law must be repealed.  There are 
two ways, which are quite distinct from each other, in which one Parliament can tie the hands 
of a succeeding Parliament.  One is as to the manner and form, and if a particular manner and 
form are prescribed that must be observed.  Such manner and form may be prescribed for all 
Bills including a Bill to repeal the Bill, and if there is any restriction passed by one Parliament 
as to the way in which constitutional Acts must be repealed, that restriction must be observed 
and cannot be got rid of by an Act passed in the ordinary way.  It was the ignoring of those 
very restrictions that led to the passing of the Colonial Laws Validity Act, and the letter of the 
law officers to the Secretary of State to the Colonies describes the matters that gave rise to the 
Colonial Laws Validity Act.  One of those matters was the ignoring of forms which they 
thought were not imperative and which the Colonial Laws Validity Act has intended to make 
imperative.  That is not taking away or destroying the power, but is merely doing what the 
Imperial Legislature intended should be done.” 
[GAVAN DUFFY C.J.  In other words, it amounts to this:  that in order to make a repealing 
Act effective it must be passed in a way which is effective in the then existing law.]. 
Maughan, KC, that is so; and that is the issue in this case. 

Per Rich, J @ p.417 
Sec. 5 of that Act confers upon representative legislatures in the Dominions full power to make 
laws respecting the constitution, powers and procedure of such legislatures, provided that such 
laws shall have been passed in such manner and form as may from time to time be required by 
any Act of Parliament, letters patent, order in council, or colonial law for the time being in 
force therein.  This is a parallel power, but it is not alternative.  It is the final and authoritative 
expression of every colonial representative legislature's power to make laws respecting its own 
constitution, powers and procedure." 

Rich, J @ p.419 
"In my opinion the proviso to sec. 5 relates to the entire process of turning a proposed law into 
a legislative enactment, and was intended to enjoin fulfilment of every condition and 
compliance with every requirement which existing legislation imposed upon the process of 
law-making." 

Rich, J @ p.420 
McCawley's Case reaffirms the full power of such a legislature as that of New South Wales, 
which passed Sec. 7A, to regulate its own constitution.  Such a power naturally extends to the 
enactments of safeguards aimed at restraining improvident or hasty action.  There is no reason 
why a Parliament representing the people should be powerless to determine whether the 
constitutional salvation of the State is to be reached by cautious and well considered steps 
rather than by rash and ill considered measures." 
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Per Starke, J @ p.423-424 
"The proviso to sec. 5 of the Colonial Laws Validity Act puts the matter, in my opinion, 
beyond doubt.  Ordinarily, a law is made when it has been passed in accordance with the 
regular procedure of the legislative body, and has received the royal assent.  But the "manner 
and form" whose observance is required by the proviso to sec. 5 of the Colonial Laws Validity 
Act is the method prescribed by the Imperial Act or colonial law for the making of the law 
respecting the constitution, powers or procedure of the legislature which is in question. 
The position is stated clearly, and I think accurately, by Professor Berriedale Keith in his work 
Imperial Unity and the Dominions, at pp.389-390: -- "Any rule whatever," he says, "which has 
been laid down by any legislative authority with regard to the mode of modifying the 
constitution is a fetter on the freedom of the Dominion Parliament which it cannot break save 
in the way appointed by the Act imposing the fetter.  If a Dominion Parliament enact to-
morrow that any Act which it passes must be passed by a two-thirds majority to take effect as 
an alteration of the constitution, then this condition becomes one which, so long as the Act in 
question stands, cannot be undone by the Parliament save in the prescribed manner, that is to 
say if the Act has been careful to make it clear that this provision itself is to be protected in this 
way." 

Per Dixon, J @ p.429-430 
"Upon the subjects with which it deals, the statement of law contained in the Colonial Laws 
Validity Act was meant to be definitive, and a subject with which it deals is the constituent 
power of such legislatures and the manner in which that power shall be exercised.  Sec. 5 
provides:  "….Every representative legislature shall, in respect to the Colony under its 
jurisdiction, have, and be deemed at all times to have had, full power to make laws respecting 
the constitution, powers, and procedure of such legislature; provided that such laws shall have 
been passed in such manner and form as may from time to time be required by any Act of 
Parliament, letters patent, order in council, or colonial law for the time being in force in the 
said Colony".  This provision both confers power and describes the conditions to be observed 
in its exercise.  It authorises a representative legislature to make laws respecting its own 
constitution, its own powers and its own procedure.  This authority does not extend to the 
executive power in the constitution.  But it is plenary save in so far as it may be qualified by a 
law which falls within the description of the proviso.  The power to make laws respecting its 
own constitution enables the legislature to deal with its own nature and composition.  The 
power to make laws respecting its own procedure enables it to prescribe rules which have the 
force of law for its own conduct.  Laws which relate to its own constitution and procedure 
must govern the legislature in the exercise of its powers, including the exercise of its 
power to repeal those very laws.  The power to make laws respecting its own powers would 
naturally be understood to mean that it might deal with its own legislative authority.  Under 
such a power a legislature, whose authority was limited in respect of subject matter or 
restrained by constitutional checks or safeguards, might enlarge the limits or diminish or 
remove the restraints.  Conversely, the power might be expected to enable a legislature to 
impose constitutional restraints upon its own authority or to limit its power in respect of 
subject matter.  But such restraints and limitations, if they are to be real and effective and 
achieve their end, must bind the legislature.  If the legislature, nevertheless, continues to retain 
unaffected and unimpaired by its own laws the power given by this provision to legislate 
respecting its own powers, it is evident that it may always repeal the limitations and restraints 
which those laws purport to impose." 

Dixon, J @ p.431 
"To be valid, a law respecting the powers of the legislature must "have been passed in such 
manner and form as may from time to time be required by any ….colonial law" (sc., a law of 
that legislature) "for the time being in force."  Its validity cannot otherwise be affected by a 
prior law of that legislature.  In other words no degree of rigidity greater than this can be given 
by the legislature to the constitution. 

The law proposed by the Bill to repeal sec. 7A of the Constitution Act 1902 to 1929 answers 
the description "a law respecting the powers of the legislature" just as the provisions of sec. 7A 
itself constitute a law with respect to those powers.  But the proposal cannot be put into effect 
save by a law which "shall have been passed in such manner and form as may be required by 
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any" prior law of the new South Wales Legislature.  Unless it be void, sec. 7A is undeniably, a 
prior law of the New South Wales Legislature. 

The Bribery Commission v Ranasinghe (1965) AC.172 
This case dealt with S.29 of the Ceylon (Constitution) Order in Council 1946 and the manner and form 
required to be complied with by the Legislature of Ceylon. 

The case went on appeal to the Privy Council by special leave, from a judgement and order of the 
Supreme Court of Ceylon on December 20, 1962. 

The judgement of the Privy Council was delivered by Lord Pearce on May 5, 1965. 

The following comments relevant to compliance with manner and form requirements were made as part 
of the judgement: 

Per Lord Pearce @ p.197 

"a legislature has no power to ignore the conditions of law making that are imposed by the 
instrument which itself regulates its power to make law." 

"where a legislative power is given subject to certain manner and form, that power does not 
exist unless and until the manner and form is complied with." 

Clayton v Heffron (1960) 105 CLR 214 
This case dealt with Sec. 5B and 7A of the Constitution Act 1902-1956 NSW and the manner and form 
required to be complied with by the Legislature of New South Wales on the question whether a bill for 
the abolition of the Legislative Council should be adopted. 

The case considered by the High Court of Australia involved an application for special leave to appeal 
from a decree made by McLelland, CJ in Equity on 10 October, 1960. 

The following comments relevant to compliance with manner and form requirements were made as part 
of the judgement: 

Per Fullagar, J @ p.255-256 
"I regard Trethowan's Case as establishing four things with regard to s. 5 of the Colonial Laws 
Validity Act.  First, that section has put beyond doubt the power of a representative colonial 
legislature to make laws respecting its own constitution; it is not necessary to consider whether 
it could deprive itself of its representative character.  Secondly, such a legislature may 
prescribe a particular "manner or form" in which a law respecting its own constitution must be 
"passed".  It may repeal or alter a "manner or form" which has been prescribed, but, until it has 
specifically repealed or altered the prescribed "manner or form" a law which has not been 
"passed" in the prescribed manner or form will not be a valid law.  Thirdly, the words "manner 
or form" have a wide meaning, and, in spite of the fact that the word "passed" is used, cannot 
be regarded as referring only to matters of Parliamentary procedure.  The statement of Rich, J. 
to this effect in Trethowan's Case was expressly approved by the Privy Council, and their 
Lordships also approved of a passage a little later in his Honour's judgement in which he said:  
"In my opinion the proviso to s.5 relates to the entire process of turning a proposed law into a 
legislative enactment, and was intended to enjoin  fulfilment of every condition and 
compliance with every requirement which existing legislation imposed upon the process of law 
making".  Dixon J. said:  "The law governing the reservation of Bills and the laying of copies 
before the Houses of the Imperial Parliament were matters prominently in view when s.5 was 
framed.  It is evident that these matters are included within the proviso, and that, if and in so 
far as the law for the time being in force purported to make them imperative, a law could not 
be said to have passed unless they were fulfilled.  An interpretation which restricts the 
application of the words of the proviso to conditions occurring, so to speak, within the 
representative legislature confines to matters of procedure part of a constitutional provision 
basal in the development of the self-governing Colonies.  The more natural, the wider and the 
more generally accepted meaning includes within the proviso all the conditions which the 
Imperial Parliament or that of the self-governing State or Colony may see fit to prescribe as 
essential to the enactment of a valid law.  Upon this interpretation a full constituent power is 
given to the representative legislature, but it may determine what shall be necessary to 
constitute an exercise of that or any other legislative power".  Fourthly, non-compliance with a 
prescribed "manner and form" involves the consequence of invalidity. 
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Per Menzies, J. @ p.273 
In discussing S.5 of the Colonial Laws Validity Act 1865 Menzies, J @ p.273 said: 

"that laws of the nature therein described must be passed in the manner and form required by 
laws for the time being in force.  Where the Colonial Laws Validity Act does not apply to the 
making of a constitutional amendment, then the power of the Parliament of the State is free 
from any fetter and the passing in normal manner of an Act inconsistent with the Constitution 
as it stands amends the Constitution without the need for a previous express amendment of the 
Constitution.  It was so decided by the Privy Council in McCawley's Case.  Where, however, s. 
5 of the Colonial Laws Validity Act does apply, the courts must decide whether there has been 
compliance with existing requirements of manner and form and will do so even where this 
involves finding out what happened within the legislature itself." 

Menzies, J @ p.275 
"It is not possible to disregard the Legislative Council in carrying through the procedure, 
which is directed finally towards eliminating its advice and consent as an element necessary 
for the making of a law.  Accordingly, I construe the section as providing a manner and form 
of legislating which must be followed for the making of a valid law in which each step not 
only follows that which precedes it but depends upon it.  To put it another way, I would say 
that unless laws not falling within s. 5A are made with the advice and consent of the 
Legislative Council and the Legislative Assembly, they can be made only by following the 
procedure laid down in s. 5B, which, it is to be observed, is not limited to the making of the 
constitutional laws but extends to the making of any law not within s. 5A.  Moreover, when the 
law is a constitutional law to which s.5 of the Colonial Laws Validity Act applies, as is the case 
here, that section itself treats adherence to requirements of manner and form as necessary for 
validity (Trethowan's Case) so that once a requirement is seen as a matter of manner or form, it 
is not necessary to enquire whether the legislature that imposed it intended that a failure to 
observe it should result in invalidity." 

Commonwealth Aluminium Corporation Limited v Attorney General 1976 QD R 231 
This case dealt with the Commonwealth Aluminium Corporation Limited Agreement Act 1957 QLD 
and the alleged derogation of the plaintiff's rights under the Act as a result of regulations prescribing a 
formula for the imposition of royalties on the plaintiff pursuant to the Mining Royalties Act 1974 
(QLD).  The plaintiff's case was that both the 1957 Act and 1974 Act were laws respecting the 
constitution, powers and procedure of a legislature as defined in the Colonial Laws Validity Act 1865. 

The following comments relevant to compliance with manner and form requirements were made as part 
of the judgement: 

Per Wanstall, SPJ @ p.239 
"….To be effective, the qualification as to manner or form must be one which operates within 
the legislative process as such, albeit not necessarily within the legislative chamber.  It is only 
such a qualification which avoids being repugnant to s. 5 ( the Colonial Laws Validity Act 
1865) i.e., one which may be categorised as a condition of the exercise of the legislative 
power." 

Victoria v The Commonwealth and Connor (1975) 134 CLR 81 
This case dealt with the Petroleum and Minerals Authority Bill 1973 (Cth) and the validity of a Bill 
presented to the Governor General for assent, following the failure of the Commonwealth Parliament to 
satisfy the requirements of S.57 of the Commonwealth of Australia Constitution Act 1901. 

The decision of the High Court of Australia was delivered on September 30, 1975 and the following 
comments, relevant to manner and form requirements, were made as part of the judgement: 

Per Gibbs, J.@ p.163 
"Whilst I accept, without deciding, that it is possible to have a section entrenched by a manner 
and form provision which does not fall within S. 5 of the Colonial Laws Validity Act, 
nevertheless, given the general rule that the Acts of one parliament do not bind its successors, 
it would require very clear words before a court would find that that was what had happened.  
It is one thing to find manner and form provisions in a statute affecting the constitution, it is 
quite another to find Lord Birkenhead's proverbial Dog Act or a provision thereof elevated to 
constitutional status." 
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West Lakes Limited v The State of South Australia (1980) 25 SASR 389 

This case dealt with the West Lakes Development Act 1969 S.A. and the manner and form provided for 
in an Indenture ratified by the Act and made between a Minister of the Crown and the developer and 
whether the developers consent was required prior to any variation of the Act. 

The Supreme Court of South Australia delivered its judgement on July 30, 1980 and the following 
comments relevant to compliance with manner and form requirements were made as part of the 
judgement: 

Per King, CJ @ p.393 
"The exercise by a parliament of its legislative powers requires some understood and 
recognised procedure for the declaration of the will of the parliament.  Ordinarily, that 
procedure is established by the Standing Orders of the Houses of Parliament, and by the 
internal practices and usage of the parliament.  Generally speaking, it is not within the function 
or competence of the Courts to inquire into the internal procedures of the parliament, nor into 
any question as to whether they have been observed.  The parliament may, however, choose to 
pass an Act giving the force of law to procedures as to the manner and form in which 
legislation, or legislation of a particular class, must be passed.” 

Per Zelling, J @ p.414 
"… for an entrenchment statute to avoid being repealed by a subsequent Act of the same 
Parliament passed without any special manner and form, the entrenching clause must itself be 
entrenched." 

Hon GEORGE CASH:  I thank the House.  The preceding judgments clearly show that the Parliament has no 
legitimate power that authorises it to set aside a valid manner and form provision, unless the manner and form 
provision is itself set aside by compliance with the previously mandated manner and form procedure.  To 
intentionally disregard a valid manner and form provision would be to act beyond the lawful power of the 
Parliament, and any such action would have fatal consequences on the purported legislation resulting from such 
unconscionable action.  Section 6 of the Electoral Distribution Act 1947 is a law affecting the constitution of the 
Parliament as it deals with the mode of appointing the Parliament.  Any law purporting to repeal section 6, or 
which has the effect of altering the operation of the Act, is clearly a law respecting the constitution of the 
Parliament and, to be valid, must be passed in accordance with the specified manner and form requirements. 

As to the manner and form requirements set out in the Electoral Distribution Act 1947, there is no proviso that 
section 13 of the Electoral Distribution Act 1947 should be an exception and not apply with equal vigour to other 
provisions of the Act.  The intention of the double entrenchment in section 13 of the Electoral Distribution Act 
1947 is to signal to the Parliament that any amendment, variation or repeal of the Act is of such importance to 
the State that to protect the Act and to avoid manipulation or other undesirable practices, any amendment, 
variation or repeal of the Act that would have the effect of altering the operation of the Act should be subject to 
the special procedure provided for in section 13. 

Section 13, in its present form, prevents the Electoral Distribution Repeal Bill 2001 becoming a valid law 
without the concurrence of an absolute majority of the whole members of both the Legislative Council and the 
Legislative Assembly.  It would be manifestly absurd to suggest that an Act that requires the second and third 
readings to pass with an absolute majority of the whole numbers of both Houses of Parliament, and that contains 
entrenched provisions, can itself be repealed by a Bill passed by only a simple majority of the whole numbers of 
either House. 

The proposal in the Electoral Distribution Repeal Bill 2001 that purports to repeal the Electoral Distribution Act 
1947 cannot be validly put into effect, save by a law that shall have been passed in such manner and form as may 
be required by any prior law of the Western Australian Parliament.  Section 6 of the Electoral Distribution Act 
1947 is a law affecting the constitution of the Parliament, and any purported repeal of section 6 will be subject to 
any manner and form requirement imposed by a prior law binding the Western Australian Parliament.  Section 
13 of the Electoral Distribution Act 1947 is clearly a prior law of the Western Australian Parliament, and any 
purported repeal of this section, or of any other provision of the Act, will be void ab initio if not passed in 
accordance with the prescribed manner and form requirements set out in the Electoral Distribution Act 1947. 

I will deal with the contrived scheme of arrangement.  The Electoral Amendment Bill 2001 transfers the 
substance of the provisions of the Electoral Distribution Act 1947 to the Electoral Act 1907, which does not have 
the manner and form requirements of the Electoral Distribution Act 1947.  It is intended that the Electoral 
Amendment Bill 2001 will come into operation on a day fixed by proclamation.  The Electoral Distribution 
Repeal Bill 2001 repeals the Electoral Distribution Act 1947 and will come into effect on the day on which it 
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receives royal assent.  The contrived scheme of arrangement is designed to avoid and defeat the entrenchment 
provisions in the Electoral Distribution Act 1947 that originated in the 1904 Redistribution of Seats Act, which 
was the first redistribution legislated other than through the Constitution Act. 

The contrived scheme of arrangement is an attempt to break the manner and form nexus that attaches to laws 
affecting the constitution, powers and procedures of the Parliament.  The contrived scheme of arrangement 
envisages a first step of repealing the Electoral Distribution Act 1947 by the Electoral Distribution Repeal Bill 
2001.  Once the Electoral Distribution Act 1947 is repealed, the Electoral Amendment Bill 2001 can be 
proclaimed, and hence the substance of the provisions of the Electoral Distribution Act 1947 will, by this 
effective substitution, be then part of the Electoral Act 1907.   

It should be noted that all the provisions of the Electoral Amendment Bill 2001 not currently present in the 
Electoral Distribution Act 1947 could have been incorporated into the Electoral Distribution Act 1947 by an 
amendment, but this course of action would have required compliance with the manner and form provisions.  In 
essence, the Electoral Distribution Act 1947 is being amended by substituting its provisions and transferring 
them to the Electoral Act 1907. 

Given that the Legislative Council has the capacity to seek a declaration from the Full Court of the Supreme 
Court on questions of law, it is unquestionably in the public interest for the Legislative Council to seek advice 
from the full court on the following questions of law: firstly, is it lawful for the Clerk of the Parliaments to 
present to the Governor for Her Majesty’s assent a Bill to repeal the Electoral Distribution Act 1947 unless the 
second and third readings of such Bill shall have been passed with the concurrence of an absolute majority of the 
whole number of members for the time being of the Legislative Council and Legislative Assembly respectively?  
Secondly, is it lawful for the Clerk of the Parliaments to present to the Governor for Her Majesty’s assent a Bill 
that enacts an electoral distribution scheme which replaces or substitutes for the scheme in the Electoral 
Distribution Act 1947 following or in conjunction with the repeal of the Electoral Distribution Act 1947 unless 
the second and third readings of such Bill shall have been passed with the concurrence of an absolute majority of 
the whole number of members for the time being of the Legislative Council and the Legislative Assembly 
respectively?  

I have attempted to be brief in outlining the position in respect of the constitution, powers and procedures of this 
Parliament.  Whether or not the Parliament likes it, it is bound by the provisions of the commonwealth Australia 
Act 1986.  Equally, it is bound by the provisions of the Electoral Distribution Act 1947, which entrenches the 
requirement that, should there be any amendment variation, and necessarily - because it effects the constitution, 
powers and procedures of Parliament includes a repeal - it would be improper for this Parliament to attempt to 
repeal the Act unless the Bill were passed by an absolute majority of the Legislative Assembly and the 
Legislative Council.   

It has been suggested to me that there should be no further debate on the Electoral Amendment Bill 2001 until 
the question of whether the Clerk is entitled to present a repeal Bill to the Governor if the Bill does not attract an 
absolute majority at the second and third reading stages in both Houses.  My view is that this is an important 
question of public policy - a question that must be resolved.  If a repeal Bill were invalid, notwithstanding that it 
might be signed by the Governor, the High Court of Australia would clearly have to rule it invalid.  The 
Government has said that it wants the Electoral Amendment Bill 2001 passed as soon as possible, because the 
Electoral Commissioner is required to start redrawing the electoral boundaries in Western Australia early next 
year.  No matter what urgency the Government attaches to the passage of the Electoral Amendment Bill, it is not 
much good our spending time discussing it if at the end of the day the Government is not able to attract an 
absolute majority in both Houses.  I am not proposing at this stage that there be no further debate on the Bill.  
However, I am suggesting that the Government should, as a matter of urgency, decide whether it will seek the 
opinion of the Full Court of the Supreme Court on this matter.  It is an important matter involving public policy.  
In addition, the question is being posed by a number of academics and other experts in constitutional law, not 
only in Western Australia but also around Australia.  It is no good the Government’s saying that it believes the 
advice it has indicates that what it is doing is valid.  The Full Court of the Supreme Court must be addressed.  
We need a declaration from the court.  The court will either agree or disagree with the proposal put forward, but 
at least the Parliament will know where it is going.   

I put forward this proposition in a spirit of good faith so that the matter can be resolved as soon as possible.  I 
repeat: it is an important question of public policy that must be resolved, otherwise laws will be undermined by 
questions about their validity.  I ask the House to support the motion that I have moved.  

HON CHRISTINE SHARP (South West) [8.58 pm]:  I support the motion.  Clearly, the Greens (WA) do not 
have the answer to the complex question being sought at law.  I have listened to the arguments, and what is being 
suggested tonight is plausible.  The provisions of section 13 of the Electoral Distribution Act 1947 are clear.  I 
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understand the argument that the repeal of the Act in the manner suggested could well be found to be a 
mechanism to set aside expressly a requirement in manner and form.  

In supporting the motion, I ask whether the Government can provide further information to guide this discussion 
about the implications of seeking a declaration.  My questions are practical.  First, if the motion were passed 
tonight and the Attorney General were to concur that it would be wise to seek this declaration, am I right in 
assuming that debate and the passage of the legislation through the House could continue?  In other words, can 
the Government assure us that it is not a holding mechanism on electoral reform and that the two could happen 
concurrently?   

Hon Barry House:  Are you asking whether it would be sub judice? 

Hon CHRISTINE SHARP:  No, I am asking whether, if the declaration is sought, that can happen 
simultaneously with debate about the repeal legislation.  Secondly, if the Attorney General were to concur, 
would this require a substantial impost on the taxpayer?  If a private citizen goes to the Full Bench of the 
Supreme Court, it is a very costly and timely business.  Is this going to cost the taxpayer extraordinary amounts 
of money?  I know, for example, that the fight for the native title legislation that the State entered into a few 
years ago cost the State a lot of money.  We would like to be assured that this declaration can be done not only in 
a timely way and concurrently but also without requiring an unreasonable imposition on the taxpayer. 

Thirdly, I am given to understand that the Government itself has discussed this matter and, because of the motion 
before us and the notice that was given, has sought an opinion from the Solicitor General.  The Greens have not 
been privy to the advice received by the Government and, although I understand that there is a tradition that the 
advice of the Solicitor General to the Government is not released, we would like to know if the Government can 
provide the House with some indication of what was the opinion of the Solicitor General regarding the validity 
or otherwise of this matter.   

Assuming that the answers to these questions can be provided, and that they do not undermine the basic logic of 
our support for the motion - which is simply that this is a very important matter, that electoral reform is taking up 
an enormous amount of the time and energy of this House, and before it the other place - it makes a lot of sense 
for this matter to be cleared up now rather than for us to go through the entire process, as lengthy and possibly 
painful as it may be to us all, only to find that the repeal Bill or the then Act could end up before the Full Bench 
of the Supreme Court anyway.   

With those questions in mind, I support the motion and seek some advice from the Government. 

HON N.F. MOORE (Mining and Pastoral - Leader of the Opposition) [9.02 pm]:  I commend Hon George Cash 
on his excellent analysis of the situation facing the Parliament at the moment as we contemplate these two very 
significant pieces of legislation - the Electoral Amendment Bill 2001 and the Electoral Distribution Appeal Bill 
2001.  The fundamental issue before us is the question of the absurdity of a Bill or an Act which cannot be 
amended without an absolute majority of both Houses but can in fact be repealed without an absolute majority of 
both Houses.  On the surface, it is an absurdity, yet that is what we are being asked to accept as being valid. 

When the issue of electoral change became an issue of public importance - that is, when the Labor Party became 
the Government and indicated it was proceeding to bring in new electoral laws - the question of whether it could 
be done became an issue.  It was generally assumed that unless the Labor Party had an absolute majority of both 
Houses, it could not bring in one vote, one value.  That was the general view until suddenly we were advised that 
this repeal was going to occur rather than an amendment.  Again, I emphasise the point made by Hon George 
Cash that there appears to be an absurdity where a Bill can be repealed without an absolute majority but it cannot 
be amended without an absolute majority.  That issue needs to be resolved once and for all.  This is an issue 
which is too important for risks to be taken, and I do not think the Parliament should be taking a risk in respect 
of this matter; the Government certainly should not be taking a risk.  If the Government is so sure of its position 
and believes emphatically that the legal opinions it has are correct, there is no reason for its not being prepared to 
take the matter to the Supreme Court to have the position verified and justified.  There would be nothing to fear 
from the Supreme Court making a judgment on this issue. 

It is my view that we should not proceed with the debate on the legislation until the Supreme Court has had a 
chance to look at this question, but I emphasise to Hon Christine Sharp that we are not moving this motion to 
delay debate.  However, it is my view that we could be wasting a lot of the good time of this place if we were to 
debate both Bills and find subsequently that the Bills were invalid.  I can advise the House that we on this side of 
the House - as if it needs to be advised - are vigorously opposed to this legislation.  This will be a long and 
laborious, detailed and complicated debate, and it will take a lot of time and energy.  That is as it should be, but 
these issues will take a lot longer perhaps than some others because of the magnitude of the change that is being 
contemplated for our electoral system.  In my view, it is logical that we do not proceed, certainly beyond the 
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second reading debate, until we have this opinion, and logic dictates that.  As I said earlier, it is not our intention 
to seek to delay this legislation by going down this path; it is to get some certainty as to what we are doing.  
Without that certainty we could make a mockery of the processes of this House by having long and laborious 
debates about an issue and then find some time down the track that what we did was for nothing because the 
Supreme Court has ruled that the legislation is not valid. 

I was interested in Hon Christine Sharp’s comments about costs.  I am looking forward to the comments of the 
Leader of the House.  I imagine very little cost would be involved.  I imagine that the Solicitor General or the 
Attorney General himself may argue the case before the Supreme Court, and that would be about the sum total of 
the cost, unless somebody on the other side wanted to engage counsel to take up another point before the 
Supreme Court.  I do not think it would be a very expensive exercise, because I do not think many people would 
engage counsel to look at this issue.  I am sure the Supreme Court can comfortably understand the issues that 
have been raised so eloquently by Hon George Cash tonight and listen to the arguments to the contrary and make 
its judgment based upon those arguments.  It would be an interesting exercise, in that I have not seen this happen 
before in my time here, but it is something that we should have contemplated on occasions in the past, and we 
will certainly contemplate in the future, because there have been occasions when we have been in doubt about 
legislation and it is important to have that doubt clarified.   

We appreciate the support of the Greens for this motion.  It is not a direction to the Government; it is in fact a 
request.  I would rather it could be a direction, for obvious reasons, but I do say to the Government that the 
House will be making a decision tonight; and, if the decision is to request the Attorney General to take this 
action, I hope the Government will see that in the spirit in which it is determined.  This is of serious concern to 
us.  It is not a party political exercise in that sense; it is an exercise in certainty to ensure that what appears to be 
an absurdity in respect of the law can be clarified once and for all by the Supreme Court.  If the Government is 
so sure of its position, it has nothing to fear from going to the court to have this matter decided.  It should not 
take a lot of time.  It would still give the Government plenty of time to get its legislation through, in the event 
that it is valid, and for the Electoral Commission to go about drawing new boundaries.  These days the Electoral 
Commissioner has tremendous resources by way of computers and can draw up boundaries in five minutes.  It is 
not as complicated a task as it used to be in the old days when they had to sit down with maps and draw lines and 
have people doing sums on the back of envelopes to work out who was going to be in which electorate.  The 
method is much easier now, so it will take much less time to draw up the boundaries.  There is not the urgency 
that might be argued by some people.  They argue that somehow or other we should not go down this path 
because of the urgency of putting a new distribution in place.  There is plenty of time to do it all. 

If we do it properly, at the end of the day we will get a proper result.  If not, we may well get an invalid result.  
That will not be to anybody’s satisfaction at all, especially the Clerk, who is required to present the Bills to His 
Excellency, and also His Excellency who may be required to sign off on legislation that may well be found to be 
invalid further down the track.  This is an important issue that will not be left to lie once the motion is considered 
and the Attorney General decides what he will do with it.  It would save everybody a lot of trouble, and would 
provide some certainty if the Government were prepared to accept the decision of this House, assuming it agreed 
to this motion, that the Attorney General should take the matter to the Supreme Court as a matter of urgency.   

HON JOHN FISCHER (Mining and Pastoral) [9.12 pm]:  On behalf of One Nation I say very briefly that we 
believe this is public policy that certainly needs resolving.  We agree that the matter should go before the 
Solicitor General, and on his advice go before the Supreme Court to be resolved.   

HON KIM CHANCE (Agricultural - Leader of the House) [9.13 pm]:  I begin by thanking Hon George Cash 
for raising these issues in the scholarly manner in which he has and with his analysis.  In response to the Leader 
of the Opposition, I assure members that we do very much accept the spirit in which the matter has been raised. 

The background to the argument needs to be dwelt on for a moment, if only for the historical record.  The motion 
requests me to indicate whether the Attorney General will commence proceedings in the Supreme Court, to seek 
a declaration on whether it is lawful for the Clerk of the Parliament to present to the Governor for assent the two 
Bills that are before us, the Electoral Distribution Repeal Bill 2001 and the Electoral Amendment Bill 2001.  The 
Electoral Distribution Repeal Bill 2001 proposes to repeal the Electoral Distribution Act 1947 and to remove 
from the Constitution Acts Amendment Act 1899 the provisions relating to the numbers and representation of 
electoral regions and electoral districts.   

The Electoral Amendment Bill 2001 seeks to apply the fundamental principle of one vote, one value in the 
people’s House, the Legislative Assembly of the Western Australian Parliament.  That Bill will provide a new 
electoral boundary system for the Legislative Assembly.  A principal component of the Bill is that the electoral 
commissioners will be required to create 57 electoral districts that have equal enrolments, subject to a tolerance 
of up to 10 per cent above or below the average district enrolment.  This would implement the principle of 
electoral equality of one vote, one value.  However, in the case of geographically very large districts of 100 000 
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square kilometres or more, a variation would be permissible.  First, the tolerance would be 20 per cent below the 
average district enrolment rather than 10 per cent.  Secondly, when making their calculations, the commissioners 
would be required to deem the number of electors in the district to be greater than the actual number of electors 
in the district, to the extent of one notional elector for every 200 square kilometres of that district.  The bare 
principles of one vote, one value are modified in recognition of the arguments that have been raised in this 
matter. 

The Government does not intend to support the motion.  However, I have reason to believe that the motion may 
be successful without the Government’s support.  Assuming that the motion is successful, the Attorney General 
will have the opportunity to consider the arguments that have been raised by Hon George Cash, because the 
Attorney General, through me, will be required as an outcome of this motion to respond to the arguments that 
have been put before us by Hon George Cash and other members.  That is a reasonable outcome, even though 
the Government is certain that the grounds upon which it will oppose this motion are sound both in law and 
according to the Constitution.  That is because I believe the Government has information that, as Hon Christine 
Sharp has so clearly said, is not immediately available to other members.  It is a reasonable expectation of the 
House that it has the assurance of that information.  However, as Hon Christine Sharp has said, we have an 
assurance from the Solicitor General, but that has not been made available to members.   

I do not intend to go into the detail of the Solicitor General’s advice now and I take some comfort from the 
period referred to in the motion, because the answers I have and the answers upon which the Government is 
relying in the advice provided by the Solicitor General, relate only to the questions put to the Solicitor General.  I 
will not get involved in legal arguments.  However, it may well be that Hon George Cash has raised questions 
that have not yet been put to the Solicitor General.  For that reason, I feel comfortable with the 14-day 
requirement in the motion, during which the Attorney General, and the Solicitor General in turn, will be able to 
consider the arguments raised by Hon George Cash and the precedents that have been cited.  That will reassure 
the House of the reasons for the Government’s decision, whatever that decision might be at the time the response 
is given. 

Some specific questions were raised, which I will do my best to address even though I must say that I am not in a 
position to argue the constitutional legal position.  Hon Christine Sharp asked, assuming the Attorney General 
concurs, whether the passage of the Bill can continue conjointly with a case before the Supreme Court or 
whether that would hinder the passage of the legislation.  Informally, Hon Barry House raised the question of 
whether sub judice might arise.  It is beyond my ability to answer Hon Barry House’s question.  It is an 
interesting question.  The reason I put it formally on the record is that the Attorney General may also address that 
question when he is considering the questions raised by Hon Christine Sharp.   

In my view, and I have no legal qualifications, the answer to Hon Christine Sharp’s question is that, of course, 
passage of the legislation would be hindered.  I know that law and logic are sometimes polemic, but logically it 
seems unwise to continue to debate legislation if a question exists at law about the possible validity of that 
legislation.  That is my view and not necessarily that of the Attorney General, who has not considered the 
question, but if the matter were before the court, it would be fairly pointless to continue with the passage of 
legislation that may later be found to be deficient.  

I remember a precedent.  During the passage of the of the then Western Australian Government’s first native title 
legislation, we argued that that legislation could never survive a High Court challenge, and we were ignored.  
We wasted a lot of time on that legislation - the Land (Titles and Traditional Usage) Act - only to find that when 
the matter was put before the High Court, it was thrown out 7-0.  We were not listened to then.  I hope we make 
a more mature and sensible judgment on this occasion.  However, that is a judgment for the Attorney General to 
provide advice on.   

The second question was that if the Attorney General were to concur, what would be the cost to the taxpayer.  
The opinion of the Leader of the Opposition is that there would be a considerable cost.  There always is in taking 
any matter to the Supreme Court.  I do not know what the delay list is for the Supreme Court at the moment.  My 
understanding is that it is quite solidly booked and that there would be significant delays.  However, neither cost 
nor delay is a relevant question when applied against the matter of principle.  If there is a matter of principle 
here, we should not necessarily consider cost or delay to be an impediment to the resolution of a question of 
principle and law.  

Hon N.F. Moore:  Hear, hear! 

Hon KIM CHANCE:  Spoken like a statesman.  Hon Christine Sharp also referred to the fact that the 
Government has sought an opinion from the Solicitor General and she asked whether that opinion could be 
provided in some form.  I hope that it can.  However, again I refer to the point that I made earlier: the Solicitor 
General addressed the questions put before him by the Attorney General at the time.  They may be, in substance 
or in detail, different questions from those that were raised by Hon George Cash.  For us to make an accurate 
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determination on that, we would need to consider the advice of the Solicitor General and the Attorney General 
after they have had the opportunity to consider the arguments that have been raised so precisely by Hon George 
Cash. 

In the interim, however, the Attorney General has advised me that he is more than happy for the Solicitor 
General to speak to any member of Parliament who so seeks the Solicitor General’s advice on these matters.  
The Solicitor General’s Office is not a political office; it is a public office.  It is an office to which members 
should feel quite properly able to approach and seek the Solicitor General’s advice on these matters in exactly 
the same way as can the Attorney General.   

Hon Norman Moore made the point - it has been made in another context - that if the Government is so sure of 
its ground on this matter and is so certain of the advice that what it has proposed in the legislation is sound 
legally and constitutionally, it should have no fear of taking the matter to the Supreme Court for determination.  
It is that very certainty that makes us resistant to taking the matter to the Supreme Court.  If there were any doubt 
in our mind, it would be the Government’s intention and view that the matter should be determined by the 
Supreme Court.  The very reason we are resistant to the idea that it should go before the Supreme Court is our 
certainty on our legal and constitutional ground on all the issues raised so far about the legality of the legislation.  
It is our view and our clear advice that taking it to the Supreme Court for determination would be a waste of 
time, because the position is so clear.  That is not a reason for voting against this motion from the point of view 
of those people who have not had the opportunity to look at the advice, because they have only my word, and I 
am not qualified to provide that advice.  The Attorney General is more qualified than I.  The Solicitor General 
certainly is qualified, but members do not have that advice.  I am satisfied with the advice that I have received 
from the Attorney General that there is no need for concern.  However, the advice I have seen does not 
necessarily reflect the questions asked by Hon George Cash.   

With those comments, it is my intention that the Government will not support the motion.  However, I 
understand there will be sufficient support for the motion to be carried, and it is not my intention that the 
Government call a division on the matter.   

Question put and passed.   
 


